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STATEMENT OF ISSUES PRESENTED 


1. Whether the delay between arrest and trial was of 
such a nature as to constitute an infringement of Appellant's 
right to a speedy trial? 

a. Whether the delay was so unjustifiable as to 
require, without more, a reversal of the verdict and 
judgment? | 

b. Whether the delay was so excessive as to 
requite an explanation by the Government? | 

c. Whether the delay, even if partially explained, 
caused Appellant such specific prejudice as to require 
reversal? | 
2. Whether the Government's evidence was so inadequate 

as to preclude an inference of Appellant's guilt beyond a 


reasonable doubt? .- 


a. Whether the Government's evidence failed to 


establish that Appellant specifically intended to commit 


carnal knowledge? 
b. Whether, even if there was some evidence of 


intent, it was uncorroborated and therefore insufficient? 


(This case was not: previously before the Court.) 


REFERENCE TO RULINGS 


(None) 


afc 


STATEMENT OF THE CASE 


On November 2, 1968, Appellant was arrested; His trial 
did not take place until May 14, 1970. A detailed chronology 


of the events that occurred between these two dates is con- 


tained in the Appendix. 1/ It is enough to note that on Novem- 


ber 4, 1968, Appellant was committed to St. Elizabeth's 
Hospital for a mental competency examination. After being 
certified competent by the hospital on January 28, 1969, 
Appellant was brought forward for his preliminary hearing 
on February 4, 1969. When the Government was unable to 
produce the witnesses against Appellant, 4 defense motion 
to dismiss for failure to prosecute was granted. Appellant 
was released after having spent 95 days in custody, only 

to be re-arrested on May 2, 1969, for disorderly conduct. 
An investigation into Appellant's record disclosed that 

a new arrest warrant had been issued on February 14, 1969, 
alleging the same offense for which Appellant had been 
——T7 Appendix, p. 1&2. In addition to the chronology, 
the Appendix contains the St. Elizabeth Hospital Report on 
Appellant's Competency (pp. 3-6), U.S. District Court pro- 


ceedings on June 18, 1969 (pp. 7 & 8), and St. Elizabeth 
Hospital Superintendent's letter of September 29, 1969 (p. 9). 


ae 


arrested back in November of 1968. This time, however, the 
charges were brought in the United States District Court 
for the District of Columbia, rather than the District of 
Columbia Court of General Sessions. Counsel was appointed 
and a preliminary hearing was held, binding Appellant over 
to the grand jury. | 

On June 18, 1969, without the presence or advice of 
counsel, Appellant was again judicially committed to St. 
Elizabeth's Hospital for a mental competency examination.2/ . 
Although the order, signed by Judge Curran, indicates that 
Appellant asked for the examination, the ranscriet of the 
proceeding indicates otherwise; the request Rectan was 
initiated by the authorities at the jail. Neither the 
gourt nor the Assistant United States Attorney participating 
in that proceeding was aware of Appellant's earlier exam- 
ination, and Appellant himself was never eonsaited. In 
fact, during this ex parte proceeding, Appellant eoperencty 


3/ 


was not even present. = 


On July 1, 1969, an indictment was returned charging 


Appellant with assault with intent to commit rape, and 


2/ Appendix, pp. 7 & 8. 


3/ Appendix, pp. 7 & 8. 
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enticing a minor child for the purposes of taking indecent 
liberties. The disorderly conduct charge was apparently 
dropped. Between July 1, 1969 and the date Appellant was 
again certified to be mentally competent -- Bebruary 24, 
1970 -- appointed defense counsel moved to dismiss the 


4/ 


indictment a total of four (4) times. — Each time a 

ruling on the motion was deferred or it was denied outright, 
even though the ‘court and the Government had been informed 
by a letter dated September 29, 1969, from St. Elizabeth's 


Hospital that Appellant had been previously examined and 


certified competent back in January, 1969. 3/ Indeed, as 


4£ to insure his continued confinement, Appellant was 


again committed to St. Elizabeth's on August 22, 1969, 


the third time such an order was signed within 10 months. 6/ 


7/ 


Appellant's requests for release were also denied, — with 


4] Appendix, p.1&& entries opposite July 30, August 
22, October 3, 1969 and January 5, 1970. 
5/ Appendix, p. 9. 


6/ Appendix, pp. 1 & 2; entries opposite November 4, 
1968, June 18 and August 22, 1969. 


7/ Appendix, pp. 1 & 2; entries opposite March 13, 
March 31, and April 21, 1970. 
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the result that Appellant spent the entire period from 
May 2, 1969 until May 14, 1970 -- a period of 337 days -- 
in jail or in St. Elizabeth's Hospital. On the day his 
trial began, therefore, Appellant had spent 472 days in 
custody, and the delay between initial arrest and trial 
measured 558 days, or 18 1/2 months. 

At Appellant's trial, the appointed defense counsel 
renewed his motion for release on personal recognizance 
(Tr. 3) and for dismissal of the indictment for failure 
to prosecute (Tr. 9). The principal reason given in sup- 
port of both of these motions was the necessity of Appel- 
lant's aid in order to locate important defense witnesses 


(Tr. 4 and 9, respectively). Both of these motions were 


denied (Tr. 8 and 9, respectively}. 


The Government's first witness was Mary Ann Crisco, 


the alleged victim (Tr. 41). Miss Crisco, 10 years old 

at the time of the trial but only 8 when the alleged assault 
took place, testified that Appellant pulled her towards a 
boiler room, saying, "If I said a word he was going to 

kill me.andhmape‘he"(Tr 42). Miss Crisco further testified 


that later she saw Appellant walking past her house "eating 


popcorn and a dill pickle" (Tr. 43). Miss Crisco identified 
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Appellant as her attacker (Tr. 43). On cross-examination, 
Miss Crisco stated that Appellant pulled her by the fiand 
and threw his trenchcoat over her head, adding that she 
had not been hurt or bruised (Tr. 43-50). She also 

stated that she could smell liquor or Beer on Appellant's 
breath (Tr. 50-51), and that she was not present when 
Appellant was captured (Tr. 52). .... 2. S25. 3.3 we 

=... 2Bheé Government next called Mr. Johnson, a security 
guard, who testified that on the date in question he was 
returning home from work when he noticed a man "playing" 
with a little girl. Upon seeingJohnson;-the, man started 
running (Tr. 54). Johnson testified that the little 
girl's dress was on when he saw her, and stated that it was 
because the attacker ran that he (Johnson) started chasing 
him. During the chase, Johnson stated that he lost sight 
of the attacker "a couple times" (Tr. 55). Johnson 
apprehended Appellant and took him back to the scene of 
the crime, where Miss Crisco was asked to identify him. 

To the question, "was this the one, to make sure," she 


said, "yes" (Tr. 56). Johnson then placed handcuffs on 


Appellant and escorted him towards No. 10 -Precinct-. Upon 


cross-examination Johnson reiterated that at first glance 
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he thought the man and the girl he had seen were playing 
(Tr. 68). Johnson went on to describe,-in more detail, 

the three separate chases that took place, two of which 
ended in Johnson's loosing sight of his quarry (re. 68-79). 
Johnson concluded his testimony by stating that after 
walking a few blocks, he noticed a police squad car, stopped 
it and delivered Appellant to the police (Tr. 91-105). 


The Government next called Bobbie Crisco, the mother 


of the victim (Tr. 107), who testified that on November 2, 
1968 she had sent her daughter to the store for some cig- 
arettes. A neighbor brought Mary Ann home some time 
later; Mary Ann was crying and said that a "man tried to 
do nasty to her" (Tr. 108). Some ten minutes later, 
Appellant passed in front of the Crisco home. Mary Ann 
pointed Appellant out, and Mrs. Crisco ran outside to 
catch him. Mrs. Crisco said that Appellant, epomi Guess 
tioning, stated, "I was only playing with her, I didn't 
hurt her" (Tr. 109). Mrs. Crig¢o went on to say that then 
Appellant ran away, and some time later was brought back 
in the custody of another man. Upon cross-examination, 


Mrs. Crisco stated that she could not remember whether 


her daughter's clothes had been torn, nor indeed exactly 
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what her daughter had worn on that day (Tr. 113 and 114). 
On re-direct examination, Mrs. Crisco stated that Appellant 
had some cigarettes with him when she confronted him, and 
that, in her opinion, Appellant was not drunk (Tr. 128). 
The Government then re-called Mary Ann Crisco, who 
testified that she had gone to the store to get cigatettes, 


was successful in getting them, but that her attacker had 


taken them and the change remaining from a dollar when he 


assaulted her (Tr. 129 and 130). 

After calling Officer Mitchell (Tr. 131), who 
received Appellant from Johnson and transported him to 
the 10th Princinct, the Government rested its case (Tr. 140). 
The defense then moved for a judgment of acquittal on the 
grounds that the prosecution had not carried its burden 
(Tr. 141), which was denied (Tr. 142), and renewed its‘ 
motion to dismiss for failure to prosecute (Tr. 142), which 
was also denied (Tr. 144). 

The defense called Appellant's father as its first 
witness (Tr. 148). Mr. Dunn stated that his son was 
nearly a life-long resident of the District of Columbia 
and had a good reputation in the community (Tr. 153). The 


defense next called Appellant, who stated that in 1968 his 
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only source of income had been a Veteran's Administration 


Disability Pension, and that he had received a check 
shortly before the events in question. After cashing the 


check he bought some liquor and, with a few of his friends, 


proceeded to ‘dririk the entire night of the 18€ of Novem- 
ber and on through the morning and early afternoon of 
November 2, 1968 (Tr. 157 to 175). Appellant was able to 
identify several of these friends; specifically Tim (Tr. 161), 
“Applesauce'(Tr. 162, 163, 165, 166 and 171), Elizabeth and 
Florence) Daniels (Tr. 165, 166, 167, 168, 169, 172, 173, 
and 174), and Miller (Tr. 169 and 170). On the morning of 
November 2, Appellant related that Miller gave him $10 

"to get something to drink" (Tr. 170). Appellant obtained 
some scotch and two six-packs of beer and, about noon on 
November 2, 1968, took these items to the apartment where 


Elizabeth and Florence Daniels lived. Appellant clearly 


remembered that he put the change, several dollar bills, 

tn his coat pocket before hanging it on the door (tr. 172). 
When he later went to get his coat, the money was not 

there and Appellant accused both Elizabeth and Florence 

of taking it (Tr. 173). An argument ensued, and Appellant's 


face was scratched by one of the women (Tr. 173). Appel- 
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lant left the apartment and headed toward his own apart- 

ment, stopping at a delicatessen to purchase a dill pickle 
(Tr: 174). As he passed Holmead Street, a woman came up 

to him and accused him of molesting her little girl (Tr. 175). 
Appellant did not take the accusation seriously, and began 
talking to two friends who were sitting on their front 


steps, Gene and Jeep (Tr. 175 and 176), only toinotice 


some people come running out after him (Tr. 177). Appel- 


lant, frightened by these people, ran for a short distance 
but finally stopped and allowed his pursuers to catch up 
to him. One of the pursuey¥s handcuffed him, and Appellant 
was taken back to the girl's house. On the way, @ crowd 
gathered and took Appellant's money and his shoes (Tr. 179}. 
On cross-examination, Appellant stated that, although 
he had had a great deal to drink, he could definitely say 
that he had not attacked the girl (Tr. 182). The Assis- 
tant United States Attorney made much of the fact that 
Appellant had not produced the witnesses he had named in 
his testimony, and highlighted Appellant's inability to 
provide complete information concerning these witnesses 
(Tr. 184). Appellant denied making any admission to Mrs. 


Crisco (Tr. 185). 
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As its last witness, the defense called Appellant's 
mother, Mrs. Dunn (fr. 185), who testified to Appellant's 
good reputation in the commmity in which he lived. After 
this testimony was given, the defense rested (tr. 187), 
then moved again for a judgment of acquittal. Both 
Counts, however, were:allowed to go to the jury (rr. 191);. 
The defense then objected to the form of the indictment 
(Tr. 192), and requested specific instructions (rr. 192, 
193, 194, 196 and 197). (Any possible error committed 
in this regard was later cured, however, by the trial 
court's action on June 30, 1970, granting the defense 
motion for acquittal as to Count 2.) Finally, che defense 
madé one. last attempt to obtain relief by asking the court 


to allow Appellant to help locate the witnesses who might 


be ale to testify on his behalf (Tr. 194). The court 


did not grant this request (Tr. 195). 


On the following morning, May 15, 1970, the court 


charged the jury. At the close of the instructions, the 
defense asked for and received permission to preserve any 
motions that had been raised (Tr. 221). Later that day, 
the jury returned with a verdict of guilty as to count at 


but did not vote at all as to Count 2 (Tr. 227). The 
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court sent the jury back to reach a verdict as to Count 2, 


and the jury quickly returned a verdict of guilty on 


Count 2 also (Tr. 229). 

On June 30, 1970, the court granted the defense 
motion to dismiss Count 2 of the indictment, but denied 
the motion as to Count 1. After receiving the pre- 
sentence report of counsel, the court, on August 4, 1970, 
sentenced Appellant to two (2) years to six (6) years 
in prison, with the added requirement that he enroll in 


the Alcoholic Rehabilitation Program while in custody. 


_ ARGUMENT 


I. THE INDICTMENT SHOULD HAVE BEEN DISMISSED FOR WANT 
OF A SPEEDY TRIAL. 


A. The Government's delay was so unreasonable | chat, 
without more, reversal is required. 


(With respect to Part I of the Argument, it is | ‘not 
necessary for the Court to read the reporter’ 8 
transcript. ) 

Appellant was arrested on November 2, 1968; the 
indictment against him was dismissed for want of prosecu- 
tion on February 4, 1969; Appellant was re-arrested on 
May 2, 1969, and he finally came to trial on May 14, 1970 -- 
a delay of 559 days, or 18 1/2 months between initial 
arrest and trial. What happened during this interval was 
a serious failure of the administration of justice! in 
the District of Columbia, and should not be tolerated by 
this Court. To some extent, Appellant may be typical of 
many who are arrested here on felony charges; he is uned- 
ucated, almost illiterate; he is indigent; he is marginal 
from a psychological standpoint and he drinks too much, 2/ 


He also lacks the communicative and interpretive skills 


that would have helped him deal with serious criminal 


charges. To an individual like this, a delay of 18 1/2 


months is particularly deprivationgl. 


8/ Appendix, pp. 3-6. 
( 


arse 


Considering only the time involved, a delay of this 
magnitude is per: se a violation of the Sixth Amendment 


9 
right to a speedy trial; 2 nis Court has consistently 


10/ 


condemned delays of shorter or comparable periods. — 
In the Smith case, supra, this Court stated: 


"we have considered whether the time has 
come to adopt a rule that for persons in deten- 
tion, a delay prior to trial of more than one 
year, not attributable to the defense, auto- 
matically calls for dismissal of the indict- 
ment, due to prejudice to the person. Cer- 
tainly there must be some limit on such delay, 
and an indictment may be dismissed with no 11/ 
showing of prejudice to the defense, . . ." = 


The inherent prejudice in a long delay before trial, 


coterminous with detention, has been recognized by the 


97 ~=U.S. Const. amend. VI. 


10/ To cite only the most recent cases: Smith v.. 
United States, 135 U.S. App. D.C. 284, 418 F.2d 1120 (1969) 
(13 months "all too long"); Bynum v. United States, 133 
U.S. App. D.C. 4, 408 F.2d 1207 (1968), cert. denied, 394 
U.S. 935 (1969) (17 2/3 months "too long to be viewed 
with equanimity"); Blunt v. United States, 131 U.S. App. 
D.C. 306, 404 F.2d 1283 (1968), cert. denied, 394 U.S. 

909 (1969) (21 months); Harling v. United States, 130 
U.S. App. D.C. 327, 401 F.2d 392 (1968), cert. denied, 
393 U.S. 1068 (1969) (22 months "unjustifiable"). 


11/ Smith v. United States, 135 U.S. App. D.C. 284, 
286, 418 F.2d 1120, 1122 (1969); see also Evans v. 
United States, 130 U.S. App. D.C. 114, 397 F.2d 675 (1968). 
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American Bar Association in its "Standards Ralating to 
Speedy Trial." zy These Standards make no attempt to 
identify the length of time which, if exceeded without 
cause, would constitute a denial of speedy trial, But 
are clear concerning the consequences of a denial of 
speedy trial. Once the appropriate period is exceeded, 
"the consequence should be absolute discharge." 14/ 
On January 5, 1971, the Circuit Council of the 


Second Circuit promulgated rules relafing to the dis- 


position of criminal cases in the district courts of that 


circuit. 13/ The relevant portions of two of these rules 


are as follows: | 
"3. In cases where defendant is detained, 
the government must be ready for trial within 
ninety days from the date of detention. .. . 
12/7 American Bar Association Project on Standards for 


Criminal Justice, Standards Relating to Speedy Trial, 
10-11, (Approved draft, 1968). 


13/ Id. at 14, However, the President's Crime Com- 
mission has proposed that the period from arrest to trial 
in felony cases by no more than four months. President's 
Commission on Law Enforcement_and Administration o 


£ 
Justice, the Challenge of Crime in a Free Society, 155 (1967). 


14/ "Standards Relating to Speedy Trial," supra 
note 12, Rule 4.1 at 40. 


15/ Second Circuit Rules Regarding Prompt Dis- 
position of Criminal Cases, U.S. Circuit Court of; Appeals 


for the Second Circuit, January 5, 1971. 
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"4. In all cases the government must be 

ready for trial within six months from the date 

of the arrest, .... If the government is 

not ready for trial within such a time, .. . 

the charge shall be dismissed." ' 

As further evidence of the recognized need to bring 
one who is accused to trial quickly, a speedy trial is 
required in Rule 48(b) of the Federal Rules. al This 
rule gives the district court discretion to "dismiss the 
indictment" any time an "unnecessary delay" exists between 
presentation of the charge and trial. 

Applying the rules enunciated above to Appellant, 
reversal of the judgment is required. Ninety-five days 
elapsed between Appellant's initial arrest and the date he 


7/ 


was to have had his preliminary hearing. 2 Appellant 
spent this period in St. Elizabeth's Hospital, which 


examined him and reported that he was competent to stand 


trial. 18/ No indictment issued while Appellant was incar- 


cerated in St. Eliaabeth's. The Government was not pre- 


pared to proceed with the preliminary hearing on February 


——i67_Fed. RB. Crim. P. 48(b). 


17/ November 2, 1968 to Rebruary 4, 1969; see Appendix, 
p.- 1 


18/ Appendix, p. 6. 
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4, 1969,c<and upon defense counsel's motion, the case was 


dismissed. If undue delay existed on February 4, 1969, 
there was gross delay by May 14, 1970. Undaunted none- 
theless, the Government re-arrested Appellant on May 2; 
1969, re-arraigged Appellant and conducted @ preliminary 
hearing on May 8, 1969, re-committed Appellant to st. 
Elizabeth's Hospital -- in the absence of counsel or 
Appellant himself -- on June 18, 1969, and when uncer- 
tainty arose concerning Appellant's physical location, 
again re-committed Appellant to St. Elizabeth's Hospital 
on August 22, 1969. From June 18, 1969 until the date of 
trial -- May 14,1970 -- Appellant's appointed defense 


counsel moved to dismiss for jack of prosecution, 


requested a speedy trial or moved to dismiss for lack of 
speedy trial four times. = The motion to dismiss was 
renewed on the day of:trial, but again denied. 20/ 559 
days or 18 1/2 months passed between Appellant's initial 


arrest and the date of his trial. 


19/ July 30, August 22, October 3, 1969 and January 
6, 1970, See Appendix, p. 1 & 2. 


20/ Tr. 9. 
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There can be no justification for the delay in 
holding this trial, and the Government should not be 
allowed to try. McNeill v. United States, D. Cc. Cir. No. 
21570, June 4, 1968 (unreported). Commenting on the 
right to a speedy trial, the Supreme Court has observed: 


"Suffice it to remember that this con- 
stitutional guarantee has universally been 
thought essential to protect at least three 
basic demgnds of criminal justice to the Anglo- 
American legal system: '(1) to prevent undue 
and oppressive incarceration: prior to trial, 
(2) to minimize anxiety and concern accompanying 
public accusation and (3) to limit the pos- 
sibilities that long delay will impair the 
ability of an accused to defend himself.*" 

Smith v. Hooey, 393 U.S. 374, 377 & 8 (1969), °°. 
citing United States v. Ewell, 383 U.S. 116, 
120 (1966). 


A period of 18 1/2 months of pre-trial confinement is 
necessarily "oppressive incarceration." The only result 
possible is “anxiety and concern agcompanying public 
accusation," and such a delay effectively negatives the 
“ability of an accused to defend himself." 
B. A delay of the length presented here places 
the burden of explanation upon the Govern- 
ment -- a burden which it cannot meet. 
Even if the 18 1/2-month delay between arrest and 


trial did not violate Appellant's constitutional rights 


per se, requiring reversal, it at least had the effect 
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of placing upon the Government the burden of explaining 


and justifying the delay. In Witliams v. United States, 


102 U.S. App. D.C. 51, 53, 250 F.2d 19, 21 (1957), this 


Court observed: 

"(t)he Government must show tho things, in 

my view: (1) that there was no more delay than 

is reasonably attributable to the ordinary pro- 

cesses of justice, and (2) that the accused 
suffered no serious prejudice beyond that 

which ensued from the ordinary and neveeeoe 

delay." 


Certainly, a delay of 18 1/2 months is inordinate. This 


Court also stated, in Smith v. United States, supra note 


21/ 


10, "(a) delay of that duration — does, however, as we 


have noted, shift to the prosecution a heavy burden of 


showing that there was no prejudice to the defense. n 22/ 
This the Government is unable to do. It was the prosecu- 
tion's failure to have the Government witnesses present 
for the preliminary hearing that caused dismissal of the 
23/ 


case on February 4, 1969. — The Government, in the absence 


217 The delay in the Smith case was 13 months. 


22/ Smith v. United States, supra note 10, at 286 
& 7; 418 F.2d 1122 & 3; see also Stevenson v. United 
States, 107 U.S. App. D.C. 398, 278 F.2d 278 (1960). 


23/ See Transcript of proceedings on February 4, 
1969, p. 7. 
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of defense counsel or Appellant, caused Appellant to be 


re-committed to St. Elizabeth's Hospital on June 18, 


24/ 


1969. The Government was informed by letter dated 


September 29, 1969, that Appellant had been previously 


examined and found mentally competent at St. Elizabeth's. 2) 


No action was taken, and Appellant remained in St. Eliz- 


2 
abeth's until about February 24, 1970. Ze!) The prosecution 


was repeatedly prodded to move forward with the case by 


27/ 


four defense motions. A request for release on bail, 


made February 24, 1970, was not acted upon by the Govern- 
ment, with the result that Appellant remained in jatl 

after being returned from St. Elizabeth's Hospital. Zh 
March 20, 1970, during a proceeding that was recorded but 
not reproduced in writing, counsel orally requested Appel- 
jant's release. This request was denied, and trial was set 


29/ 


for May 14, 1970, at the convenience of counsel. — 


24] See Appendix, pp. 7 & 8. 


25/ See Appendix, p. 9. 


26/ See Transcript of proceedings on February 24, 
1970, p. 3. 


27/ See note 19, supra. 


2@/ See Transcript of proceedings on February 24, 
1970, p. 3. 


29/ This proceeding was discovered only recently. In 
order to avoid further delay in filing this appeal, it has 
been decided not to request that it be reproduced. 
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This ineffectual performance on the part of the pro- 
secution and Government agencies that were created as aids 
to the court system can hardly be said to excuse the delay 
presented here. In the absence of adequate explanation, 


this 18 1/2-month delay can only be regarded as unreason- 


able. And, as this Court has gaid, 


"(TYhe very assumption of the Sixth Amend- 
ment is that unreasonable delays are by their 
nature prejudicial. It is not generally nec- 
cessary for the defendant to demonstrate affirm- 
atively how he has been prejudiced by an unreason- 
able delay." Hedgepeth v.' United States, 124 
U.S. App. D.C. 291, note 3, 364 F.2d 684, note 
3 (1966). 

The only remedy for such an unreasonable delay is 
| 
to order the judgment’ vacated and Appellant released. 
C. The Government's delay resulted in specific 
prejudice, requiring reversal of the verdict. 
A delay of 559 days or 18 1/2 months between arrest 
and trial -- 505 days or 16 1/2 months of which were 
| 
clearly attributable to the Government, and 472 days or 
15 1/2 months of which were spent in some form of con- 
finement -- necessitates remedial action by this Court, 


especially when specific prejudice has also been inflicted. 


Wilkins v. United States, 129 U.S. App. D.C. 397, 395 F.2d 


620 (1968); Dockery v. United States, 129 U.S. App. D.C. 


230 


243% 393 F.2d 352 (1968); Hanrahan v. United States, 

121 U.S. App. D.C. 134, 348 F.2d 363 (1965). Mr. Justice 
Brennan, in his concurring ¢pinion in Dickey V. Florida, 
398 U.S. 30 (1970), made the following observation con- 
cerning specific prejudice: 

"Although prejudice seems to be an essential 
element of speedy trial violations, it does not 
follew that prejudice - or its absence, if the 
burden of proof is on the government - can be 
satisfactorily shown in most cageg- Certainly, 
as the present case indicates, 30/it can be 
established in some instances. It is obvious, 
for example, if the accused has been imprisioned 
for a lenghty period awaiting trial, .- - ay 
398 U.S. 53. 

The actual, specific :prejudice suffered by Appellant 
is three-fold. Seven potential defense witnesses were 
lost due to the Government's delay. While it appears that 
no one witness would have provided a complete alibi 
defense, each' would have corroborated Appellant's story. 


Elizabeth and Florence Daniels would have been able to 


verify the time Appellant left their apartment, 31) naking 


30/ Dickey, who was tried and convicted eight years 
after the criminal acts allegedly were committed, was held 
to have been denied his right to a speedy trial where he 
apparently was available for trial in Florida courts, 
although imprisoned in a federal penetentiary, especially 
since he made diligent efforts to obtéin @ prompt trial 
and defense witnesses became unavailable during the period 
of delay;. 


31/ Tr. 174. 


=e Din 


it highly unlikely that he had sufficient time to commit the 
assault as alleged. Tim and "Applesause" could have substan- 
tiated Appellant's partly intoxicated condition, 32/ ms 


explaining why Appellant's reactions and recollections 
were impaired. Miller could confirm that Appellant had 
money in his possession when he left the Daniels's apart- 
ment, 33/ supporting Appellant's claim that he had been 


robbed by the mob which gathered. 34/ 


This small support 
might have been crucial, since the jury apparently refused 
to believe Appellant's uncorroborated testimony that his 
money and shoes had been taken by the mob. Tf they felt 
he was lying about that, the jury may have dismissed 
Appellant's testimony entirely. See Ross v. United States, 
121 U.S. App. D.C. 233, 349: F.2d 210 (1965). Finally, 


Gene and Jeep would have been able to corroborate Appellant's 


testimony as to the mob, 33/ contradict much of Mrs. Cricso's 


_ testimony, 36/ and also might have been able to contradict 
| 


—— 327 Tr. 161-164. 
33/ Tr. 170. 
34/ Tr. 179. 
35/ Tr. 176. 


36/ Tr. 176. 
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Jotmson's testimony by stating that Appellant began to run 
only after several men began running toward him. 37/ If 
nothing more, these witnesses would have provided Appel- 
lant with something more than his word, standing alone, 
against: the. word. 

A second specifically prejudicial aspect of the delay 
was the method by which Appellant was identified as the 


perpetrator of the crime. The opportunity for observa- 


tion and reflection by the victim, an eight year old girl 


. 38/ 
at the time, was at most fleeting and indefinite. — When 


the case came to trial, however, the victim was a ten 

year old girl who knew the names not only of Appellant, 

but of all of the Government witnesses, and could identify 
Appellant in court unhesitatingly. 39/ The jury doubtlessly 
gave the in-court identification more credence than it 
deserved, being unaware of any initial doubt in the wit- 
ness' mind. The Government should not be allowed to derive 
penefit from such a delay when that delay was within the 


Government's own control. 


37/ Tr. 176. 
38/ Tr. 42. 
39/:. Tr. 44 & 45. 
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The third area in which Appellant suffered specific 


prejudice was the effective denial of the assistance of 
counsel. From the time Appellant was committed to St. 
Elizabeth's for the second time, June 18, 1969 -- an ex 
parte proceeding with inquisitional overtone -- until his 
certification of competency on February 24, 1970, defense 


40/ thus 


counsel was unable to confer with his client. 
Appellant, unable to help in his own defense ;because of 
his incarceration, was also denied assistance of counsel 
because of his commitment to St. Elizabeth's. This Court 
has recognized the existence of this problem before; 
Williams v. United States, 129 U.S. App. D.C. 397, 395 
F.2d 620 (1968). Analogous situations, in which the defen- 
dant is.incareeratéd in another juriadiction's penal sys- 
tem, have recently been discussed in two Supreme Court 
cases, Smith v. Hooey, 393 U.S. 374 (1969) and Dickey Vv. 
Florida, 398 U.S. 30 (1970). In Smith v. Hooey, oe 
the Court made the following observations: 

"(I)t is self-evident that ‘the possibil- 


ities that long delay will impair the ability of 
an accused to defend himself’ are markedly 


40/7 Tr. 4. 
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increased when the accused is:incarcerated in 
another jurisdiction. Confined in a prison, 
perhaps far from the place where the offense 
covered by the outstanding charge allegedly 
took place, his ability to confer with poten- 
tial defense witnesses, or even to keep track 
of their whereabouts, is obviously impaired. 
And, while ‘evidence and witnesses disappear, 
memories fade, and events lose their perspec- 
tive' a man isolated in prison is powerless to 
exert his own investigative efforts to mitigate 
these erosive effects of the passage of time." 
393 U.S. at 379-80. 


Court has expressed the same sentiments. 


"The long lapse of time between the com- 
mission of the offense and the-trial, the 
incarceration of appellant throughout the 
entire interim, and the resulting handicap to 
the procurement of witnesses who might have 
supported appellant's alibi, or any other 
defense, must seriously have handicapped the 
preparation of a defense. (Had Appellant been 
indicted), appellant or his counsel could have 
made ‘an affirmative request or demand for 
trial,’ and appellant, his friends and counsel 
could have proceeded to an investigation before 
the tr@il becomes cold." Taylor v. United 
States, 99 U.S, App. D.C. Tes, 186; 738 F,2d 259, 
262 (1956). 


A delay of over 18 months between arrest and trial, 


at least 16 months of which are clearly attributable 


solely to the Government, would seem to call for auto- 


matic reversal; a fortiori, where the Government is unable 
to explain that delay, the verdict and judgment should be 


reversed. In this case, Appellant was not merely delayed; 
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he was affirmatively prevented from defending himself or 
even obtaining the assistance of counsel. Taken together, 

it is submitted that these factors clearly require reversal, 
with directions to the District Court to vacate the judgment. 
II. THE TRIAL COURT ERRED BY DENYING THE DEFENSE MOTION 


FOR JUDGMENT OF ACQUITTAL BASED ON THE INSUFFICIENCY 
OF THE EVIDENCE. 


(The Court's attention is directed to pp. 41- 192, 
inclusively, of the trial transcript.) 


A. The Government failed to establish Bere 
reasonable doubt that Appellant possessed the 
requisite specific intent to commit carnal 
knowledge. 

The Government's case-in-chief consisted of four wit- 
nesses; three of those witnesses - Mary Ann Crisco, Mrs. 
Crisco, and Mr. Johnson - offered some testimony as to 


statements or conduct by Appellant which related to, his 


intent. On digect examination, Mary Ann Crisco testified 


as follows: | 

"T was coming from the store, and a man 
named Mr. Dunn told me to come there. I wouldn't 
go to him. He started pulling me. Then he 
tried to get me in the boiler room. .... He 
was in the hall. He had the coat over my head 
trying to smother me. He said if I said a word 
he was going to kill me and rape me. .. . ged 1/ 


41/ Tr. 42. 
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cross-examination, the following exchange took place: 


"Question; All right. Now,:when this took 
place, did he touch you at all? 

"Answer; No. 

"Question; Or did he just call to you? 

"Answer; He just called me and pulled at 
my hand." 42/ 


The testimony of Mr. Johnson, the passer-by who 
apprehended Appellant, adds nothing to the Government's 
evidence regarding Appellant's intent. During direct and 
cross-examination, Mr. Johnson made the following obser- 
vations: 


"2 . I seen (sic) this man and this: little 
girl playing - it looked to me like they were 
playing. So,.I took a second look. So, he got 
angry and frightened and started to run. I fell 
in behind, you know, trying to chase him." 43/ 


"The dress was on the girl. ... To me 
it was up about middle way of her waist." 44/ 


"| . I took a second look. Then I seen 
(sic) a tan trench coat or brown trench coat over 
the little girl's head. To me she seemed like 
she way crying. So, he saw me. That was it. 

"Question; You thought they were playing, 
didn't you? 

"Answer; Right." 45/ 


"Question; Did he have any .. . clothes off? 
"answer; No, he didn't." 46/ 


LT ee Ee 
43/ Tr. 54. 
Tr. 55. 
Tr. 68. 


Tr. 91. 
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Mr. Johnson went on to testify that he could not say 


that Appellant's belt was off or that his trousers were 

| 
unzipped, but he was sure that Appellant did not have to . 
pull up his trousers:when he started to run; he added 


that at most, Appellant's hand was only on the girl's 


waist, and the girl was standing upright. 47/ 


Mrs. Crisco's testimony regarding intent was that, 


upon questioning Appellant, he replied that he was "only 


 48/:th Mary Ann. Appellant denied having made 


49/ | 


playing 
that statement. —— 


With only the evidence outlined above relating to 
Appellant's intent on the record, the Government rested 


its case. 30/ The defense moved for a judgment of 
52/ | 


and then presented its 
| 


acquittal, SL which was denied, 


ai] Tr. 93. 

48/ Tr. 109. 

49/ 4 res 185, 

50/ Tr. 140. 

51/ Tr. 141. 

52/ Tr. 145. The defense motion was directed at 
both Gounts of the indictment, but since Count 2 was diaé= 
missed by the.court in acting on defense's post-trial 
motion of June 30, 1970, the only concern here is-with 
Count 1 of the indictment. 
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case. 33/ When all the evidence had been submitted, the 


defense again moved for judgment of acquittal, 34/ which 
was again denied. 33/ 

In order for Appellant's conviction to stand, the 
Government has to prove beyond a reasonable doubt that 
Appellant assaulted Mary Ann Crisco, that she was a 
female under the age of 16, and that, at the time of the 
assault, Appellant specifically intended to have carnal 
knowledge. Title 22, §501 D.C. Code (1967), Sanselo v. 
United States, 44 App. D.C. 508 (196). The instruction 
given by the court in this very case informed the jury 
that, before they could convict, they must find evidence 
establishing that "the defendant did so (assault the 
victim) with specific intent to have carnal knowledge.” 36/ 


This instruction has been carefully defined by this Court; 


"The intent to commit carnal knowledge is to take indecent 


"53/ Tr. 148-187. 


54/ Tr. 188. 


55/ Tr. 191; in denying the motion, however, the 
court observed, "I think the evidence is throughly thin." 


56/ Tr. 214. 
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liberties plus an intent much more vicious, violent and 
aggravated." Younger v. United States, 105 U.S. App. D.C. 
51, 52, 263 F.2d 735, 736 (1959). 

It is abundantly clear that the Government has failed 
to establish this crucial element of intent. 

"(W)here a specific intent is an element bf 

acrime, . . . specific intent must be proved as 

an independent fact and cannot be presumed from 

the commission of the unlawful act." 22 C.J. Ss. 

Criminal Law §32, p. 91. 
The sum total of the Government's evidence was that Appel- 
lant called Mary Ann Crisco to him, threatening her if 
she did not come, grabbed her by the hand and threw his 
trench coat over her head. The Government's own wit- 
nesses testified to the lack of violence in Appellant's 
conduct. Appellant did not even try to embrace Mary Ann; 
at the most, Appellant's actions amounted to nothing more 


than simple assault. 


The rule by which a motion for a judgment for acquittal 


is tested, after all of the evidence has been heard, is 
whether "a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt." Curley v. United States, 81 
U.S. App. D.C. 389, 392, 160 F.2d 229, 232, cert. denied, 
331 U.S. 837, 67 S. Ct. 1511 (1947); see also Cooper v. 
United States, 94 U.S. App. D.C. 343, 218 F.2d 39 (1954), 
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Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d? 

652 (1963). No reasonable mind could conclude guilt 
beyond a reasonable doubt where, as here, there was no 
offensive touching, no attempt to undress the victin, 

no attempt at self-exposure, nor a statement made in con- 
junction with any such act. "(w)here all the substan- 

tial evidence is consistent with any reabonable hypothesis 
of innocence, the verdict must be not guilty." Carter v. 
United States, 102 U.S. App. D.C. 227, 232, 252 F.2d 608, 
613 (1957). See also Bailey v. United States, 135 U.S. 
App. D.C. 95, 416 F.2d 1110 (1969). Appellant's statement 
to Mary Ann had significance only if she did not come to 
him. That statement contained its own defense, in that 
when Mary Ann did come, the threat no longer had any 
meaning. The statement allegedly made to Mrs. Crisco 
certainly negates any "vicious" intent on Appellant's part; 
indeed, it explains his alleged actions as "only playing.® 37/ 
As the Assistant United States Attorney stated in argument 


on the motion to dismiss, "(o)ur theory is Johnson got 


there in the knick (sic) of time.” 38/ Appellant could 


————————— 
57/ Tr. 109. 


58/ Tr. 190. 


agree -- in the sense that this suggests that an attack 


had not occurred. 

Mere speculation by the jury is not enough. Kemp v. 
United States, 114 U.S. App. D.C. 88, 311 F.2d 774 (1962). 
With nothing more than grabbing Mary Ann's hand and throw- 
ing the trench coat over her head, the verdict and judg- 
ment of assault with intent to commit carnal knowledge 
must be set aside; at most, the-cause should be remanded 
to the District Court with: directions to enter & jidgment 
of guilty of. simple assault, in violation of 22 D.C. Code 
$504, as permitted by 28 U.S.C. -§2106 (1964); see Austin v. 
United States, 127 U.S. App. D.C. 180, 382 F.2d 129 (1967); 
Hemphill v. United States, 131 U.S. App. D.C. 46, 402 F.2d 
187 (1968). 32/ : 

B. With respect to the evidence of intent, the 

lack of corroboration requires reversal. 

Because of the nature of the allegation, corroboration 


of the victim's testimony relating to Appellant's intent 


597 The Austin and Hemphill cases, supra, allowed 
for discretion . when, upon remand, the District Court found 
a new trial to be in the interest of justice. In view of 
the time Appellant has spent confined both before and 
since trial, a new trial would not seem beneficial to 
anyone. 
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must be presented by the Government. United States v. 
Bryant, 137 U.S. App. D.C. 124, 420 F.2d 1327 (1969); 
Coltrane, v. United States, 135 U.S. App. D.C. 295, 418 
F.2d 1131 (1969); Allison v. United States, 133 U.S. App. 


D.C. 159, 409 F.2d 445 (1960). £2/ 


The reasons for this 
requirement are plain: 
"All too frequently such complainants have 

an urge to fantacize or even a motive to fabri- 

cate, white typically the innocent, as well as 

the guilty, have only their own testimony upon 

which to rely." Coltrane v. United States, 

supra, at 299; 418 F.2d 1135. 
The only evidence even relating to Appellant's intent is 
the testimony of the victim. Standing alone, this is not 
enough. This Court has recently held that "(a)1lthough 
parts of (the victim's) testimony were, of course, cor- 
roborated, the record is barren of corroboration as to the 
material facts indicating an intent to commit carnal know- 
ledge." Allison v. United States, 133 U.S. App. D.C. 159, 
164, 409 F.2d 445, 450 (1969). The Government presented 
facts much stronger in the Allison case, supra, than in the 


case now at bar, including testimony of hearing the victim 


60/7 See cases cited in Coltrane v. United States, 
supra, at note l. 
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scream, seeing the defendant on top of the victim, the 


victim's prompt report to friends and police and the 


61/ 


victim's distraught condition. It was also noted 


that the victim had no reason to fabricate the story. 62/ 
Nevertheless, this Court ordered an acquittal as to 


assault with intent to commit carnal knowledge, 1a king 


| 
the following observation: 


"There is no corroboration as to most of | 
what purportedly took place in appellant's apart- 
ment, including most significantly appellant's 
attempts to kiss (the victim), his exposure of 
himself, and his attempts to remove her 
clothing. Since, therefore, the corpus delicti 
was uncorroborated, appellant's conviction of 
assault with intent to commit carnal knowledge 
cannot stand." 92 

Applying the reasoning of the Bryant, Coltrane, and 
Allison cases, supra, to the facts presented herein, it 
is clear Appellant's conviction of: assault with intent 
to commit carnal knowledge cannot stand. To do so would 


be to make the only difference between simple and aggravated 
| 


61/ Allison v. United States, supra, at 164, 409 
F.2d at 450. 


62/ Id., at 164, 409 F.2d at 450. 


| 
63/ Id. at 164, 409 F.2d at 450. See also United 


States v. Bryant, supra. 
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assault the unsupported testimony of a young girl; such a 
witness cannot be relied upon exclusively when the con- 
sequences -- several years in prison -- are so great. At 
most, the evidence of record can support only @ finding of 
simple assault. This Court should, therefore, reverse 
and remand the case with directions to vacate the judg- 
ment, especially in view of the length of time Appellant 
has spent incarcerated. oy In the alternative, under 
the authority granted in 28 U.S.C. §2106 (1964), this 
Court should remand the case to the District Court with 
65/ 


instructions to enter a judgment of simple assault, — in 


violation of 22 D.C. Code §504. 


—— 
64/ 472 days; see Appendix, pp. 1 and 2, and Argument I., 
above. 


65/ Allison v. United States, supra; United States v. 
Bryant, supra; Austin,v. United States, supra; Hemphill v. 
United States, supra; see note 59, supra. 
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CONCLUSION 


The Court should reverse the verdict and judgment of 
| 


the District Court. 
| 


If the Court agrees with Appellant's Argument I...A.; 
B. or C. (denial of speedy trial), the cause should be 
remanded to the District Court with directions to vacate 


the judgment and order Appellant released from custody. 
| 


If the Court disagrees with Argument I. but agrees 
with either Argument II. A. or B., the cause should be 


remanded to the District Court with directions to enter a 


| 
judgment of guilty of simple assault and sentence accord- 


ingly: in view of his confinement both before and! after 


trial, however, the Court should order the Diptrict Court 
to suspend any part of the sentence remaining for Appel- 


lant to serve, and order him released from custody. Alter- 
| 
natively, if the Court finds it advisable, the District 


Court should be allowed to order a new trial if it finds 
the interest of justice would be served thereby. 


Respectfully submitted, 


Stephen P. Oggell 
1000 Ring Building | 
Washington, D. C. 20036 
Counsel for Appellant 
(By Appointment of the Court) 
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APPENDIX 


CHRONOLOGY 


alleged crime and arrest. 

committed to St. Elizabeth's Hospital 
by District of Columbia Court of General 
Sessions. ° : 


Dunn reported competent and responsible. 
by staff at St. Elizabeth's Hospital. 


hospital report received at court. 
Dunn certified competent to stand trial 
by the court, and.motion to dismiss 


denied. 


motion to dismiss for want of prosecution 
granted, Dunn released. ; 


new arrest warrant issued. 


‘Dunn arrested for disorderly conduct 
and confined in D. C. jail. 


preliminary hearing held, Dunn bound over 


to grand jury. 


‘defense counsel appointed by court order. 


Dunn re-committed to St. Elizabeth's Hos- 
pital for mental competency examination. 


indictment returned by grand jury. 


Dunn physically entered St. Elizabeth's. 


motion to dismiss for failure to pro-~ 
secute filed. 5 . 


motion to dismiss, no ruling; Dunn ordered 


to St. Elizabeth's once again. 


"APPENDIX 


CHRONOLOGY, (cont.) 


September 29, 1969 letter from St. Elizabeth's informing 
: court of Dunn's prior exam. 


October 3, 1969 court heard argument on motion to dismiss, 
postponed ruling until December 3, 1969. 


December 3, 1969 “still no report from St. Elizabeth's, 
ruling postponed again until January 
5, 1970. 


January 5. 1970 motion to dismiss denied and case post- 
——— poned again until- February 24,'1970.——-----——~ 
February 20, 1970 Dunn reported responsible and competent 

u ‘by hospital. ; : 


February 24, 1970 motion for release on bond referred to 
; to bail agency; Dunn certified competent 
by court. 


March 13, 1970 Application for Review of pre-Trial Con- 
ditions for Release filed. 


2c 


--March 20, 1970 trial scheduled for May 14, 1970 for 


convenience of counsel. 
March 31, 1970 ~ bail agancy recommended Dunn for con- - 
ditional release. a 


April 14, 1970 Court of General Sessions refused request 
for release on personal recognizance. 


April 21, 1970 appeal from court's order of April 14, 
1970 filed in U.S. District Court for 
the District of Columbia. 
May 14, 1970 appeal, filed April 21, 1970, denied by 
trial court. 


‘ 


May 14 and 15,1970 trial. 


May 14 ane -?> =" 
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UNITED STATES DISTRICT COURT 


FOR “THE DISTRICT OF COLUMBIA 


t 


[ UNITED STATES OF AMERICA 


Vv. : ; 
GRAND JURY NO. 1130-69 


LEWIS LINWOOD, DUNN, 


Defendant. 


.-June 18, 1969. 
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Before THE AN, Chicf Judge. * 


HONORABLE “EDWARD “M. CURR 


APPEARANCE 


DANIEL McTAGUE, ESQ. 
Assistant United States Attorncy. 


Jack Maher 
Court Reporter 


APPENDIX 


PROCEEDINGS: ] : 2 
a 9:40 a. m. 


THE DEPUTY CLERK: prélininary Matters. 
MR. MeTAGUE: Goon Say No. 1130-69, United States 
against Lewis Linwood Dunn. ; 
i The Jail has asked our OreNee to request an Order 
for mental een of this defendant. He has been in 


segregation and is a threat to himself and there has been 


a lot of bizarre SEREVEOTS ASO: kc same circumstances in 


= - — mee es ——— 


—— 


Rone Jury 1308-69, United States against can Betram Watson, 
Jr. We also. ask for a mental examination in that case. 
THE COURT:'- Very: well. 
MR. McTAGUE: Thank JOEs Your Honor. 
| KEERTEEEED The Official Transcript. 


Transcribed Jan. 5, 1970. 


/ z ¢ Uy 
Lac feUliibar’ 
a Maher 
Court Reporter. 3h 
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Issues Presented * 


In the opinion of appellee, the following issues are pre- 
sented: 


L Whether the evidence was sufficient to establish the 
corpus delicti of assault with intent to commit rape? 

IL Whether the delay between the date of the offense 
and the date of appellant’s trial was so unreasonable as to 
require reversal? 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,597 


Unitep States or America, Appellee, 
v. 


Louis L. Dunn, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed July 1, 1969, appellant was 
charged with assault with intent to commit rape, 22 D.C. 
Code § 501, and enticing a minor child to a place for the 
purpose of taking indecent liberties with her, 22 D.C. 
Code § 3501 (b). At a trial on May 14 and 15, 1970, before 
the Honorable Oliver Gasch, the jury returned verdicts of 
guilty as to both counts, but the trial judge granted a 
defense motion for judgment of acquittal as to the second 
count. On August 4, 1970, appellant was sentenced to two 
to six years, with the recommendation that he be placed in 
an alcoholic rehabilitation program. This appeal followed. 


The Pre-Trial Delay 


After appellant’s arrest on November 2, 1968, he was 
brought before the Honorable Tim Murphy of the Court of 


(1) 


2 


' General Sessions, who committed him to Saint Elizabeths 
' Hospital for a determination of his competency to partici- 
' pate in a preliminary hearing. The hospital reported in a 
' letter dated January 10, 1969, that appellant was competent 
_ to participate in the proceedings and was suffering from no 

mental disease or defect at the time of the offense. On 
January 28 the Honorable Fred L. MeIntyre accepted that 
determination, which was concurred in by appellant and 
his attorney. When appellant moved to dismiss the com- 
plaint on the ground that Judge Murphy had earlier re- 
quested that the Government proceed to the grand jury 
without waiting for the hospital report, Judge McIntyre 
denied the motion, expressing the view that such action 
would have been unfair to the accused? The preliminary 
hearing was set for February 4. Defense counsel expressed 
the wish to have the complaining witness present for the 
preliminary hearing, and the judge suggested that the 
defense subpoena her.* Judge MeIntyre set bond in the 
amount of $2500, and appellant was committed to the D.C. 
Jail in lieu of that bond. On February 4, 1969, when no 
Government witness appeared for the preliminary hearing, 


1THe Court: If he didn’t have a preliminary hearing, I think the United 
States Attorney may feel that he is not permitted to proceed to the Grand 
Jury. 

Mr. Brapy [the prosecutor]: This is the feeling of our office. 

Tue Court: I think the decision as to that fact is theirs— 

Mr. Trursner [defense counsel]: Not to my knowledge—some- 
times— 

Tue Court: In other words, the United States shouldn’t bypass a 
preliminary hearing and go directly to the Grand Jury. They ought to 
give the defendant an opportunity to a preliminary hearing, and cer- 
tainly, he couldn’t have a preliminary hearing until such time as he is 
mentally competent to help with his preliminary hearing. 

Mr. TrvesNer: My understanding of the law is, when Defense 
Counsel moves for a mental observation at the time of presentment of 
a felony complaint, that the right to a preliminary hearing was waived, 
and the case was presented to the Grand Jury as an original. I was 
aware of this at the time of the motion. (Jan. 28, 1969, Tr. 3-4.) 

In this brief the transcript of the trial will be designated ‘‘Tr.”’ All other 
transcripts will be designated by the date of the proceedings, ¢.9., «¢Jan, 28, 
1969, Tr. 3-4.’’ 


2 Jan. 28, 1969, Tr. 5. 
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the Honorable Charles W. Halleck dismissed the complaint 
for want of prosecution." 

On February 14, 1969, Officer Paul Mitchell applied for 
an arrest warrant for appellant, stating in his affidavit that 
on February 4, when the preliminary hearing was to have 
been held, he was on emergency leave in South Carolina and 
hence was unable to arrange for the attendance of the neces- 
sary witnesses at the hearing.* Appellant was next brought 
before the court on May 2, 1969,° and a preliminary hearing 
was held on May 8, at which time appellant was held for the 
action of the grand jury and was incarcerated in lieu of 
$2000 bond. On June 9, 1969, in a letter to the United States 
Attorney, the superintendent of the District of Columbia 
Jail requested a court order to remove appellant to Saint 
Elizabeths Hospital because appellant had fought with a 
prisoner, set a fire in the jail, and seemed to be in a “‘very 
serious mental condition.”? The letter described his be- 
havior as ‘“explosive.’’* Such an order was signed by the 
Honorable Edward M. Curran on June 18, 1969. It directed, 


inter alia, a report by the hospital on whether “the defend- 
ant is presently mentally competent to understand the pro- 
ceedings against him and to properly assist in the prepara- 
tion of his defense herein.’’ * 

On July 1, 1969, appellant was indicted. On July 30 he 


3 Feb. 4, 1969, Tr. 7. At the time of this hearing, the participants did not 
know whether the defense subpoena for the complainant had been served. Feb. 
4, 1969, Tr. 6. 

The complaint which was dismissed by Judge Halleck bears Court of General 
Sessions Criminal Number 39853-68A, and is a part of the record in this appeal. 
Attached to it is the letter from the hospital, expressing the opinion that ap- 
pellant was competent. 

4 This affidavit, together with its accompanying arrest warrant and complaint, 
bears Court of General Sessions Criminal Number 15757-69A, and is part of the 
record on appeal. 

5 The date of appellant’s arrest on the February 14 warrant is not disclosed 
by the record, but defense counsel once stated that the date of arrest was 
March 14, 1969 (Jan. 5, 1970, Tr. 3). 

6 The letter is part of the record on appeal. 


7 The order is part of the record on appeal. 
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moved to dismiss the indictment for failure to prosecute. 
The Honorable June L. Green heard argument on the 
motion on August 22, at which time the Government an- 
nounced that it was ready for trial.* Because of uncer- 
tainty ° as to whether Judge Curran’s order of June 18 was 
sufficiently explicit to direct the hospital to make a determi- 
nation of appellant’s competency to stand trial for the 
indicted offense, since it was entered prior to indictment, 
Judge Green deferred decision * on the motion to dismiss 
and signed a new order directing a determination of appel- 
lant’s competency in precisely the same words used in 
Judge Curran’s earlier order.” 

On October 2, 1969, there was filed a letter from Saint 
Elizabeths Hospital dated September 29, stating that the 
hospital authorities had found appellant to be ‘‘without 
mental disease or defect”’ on the occasion of his first com- 
mitment to the hospital following his arrest. The letter 
requested an explanation of appellant’s readmission to the 
hospital.? On October 3, and again on December 3, the case 
was ‘‘called’’ in the District Court, but was continued 
because of the absence of a report from the hospital.* On 
January 5, 1970, the motion to dismiss was denied by the 
Honorable Oliver Gasch, but there was still no report from 


8 Aug. 22, 1969, Tr. 7. 

® August 22, 1969, Tr. 10-11. 

10 August 22, 1969, Tr. 11-12. 

11 Judge Green’s order of August 22, 1969, is part of the record on appeal. 
12 The letter is part of the record on appeal. 


The orders signed by Judges Curran and Green did not mention that the rea- 
son for the recommitment was appellant’s bizarre behavior at the jail. There is 
no indication in the record that any reply was made to the inquiry from the hos- 
pital, but it is apparent from their report that the hospital doctors did become 
aware of appellant’s strange conduct in the jail. Their conclusion was that the 
conduct did not reveal a mental disease or defect. The hospital report, prepared 
at the same time as the February 20 letter to the court, is found in the record 
appended to appellant’s ‘‘Pre-Sentence Report of Counsel’? dated August 7, 
1970. 


13 Transcripts of the proceedings on these two dates are included in the rec- 
ord on appeal. 
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the hospital: On February 24 a letter from the hospital 
dated February 20, 1970, was filed. It indicated that in the 
opinion of the hospital’s psychiatric staff appellant was 
competent to stand trial.* On March 20 Judge Gasch 
scheduled the trial for May 14 at the request of defense 
counsel, and the trial began on that date. 


The Trial 
The Government’s Case 


Mary Ann Crisco, ten years old at the time of trial, was 
examined by the trial judge and declared to be a competent 
witness (Tr. 41-42). She related that ‘“‘a little over a year 
ago,’’** as she was walking home from the store, appellant 
called her over to him. When she refused, he began pulling 
her, trying to get her into a boiler room. ‘‘He was in the 
hall. He had the coat over my head trying to smother 
me. ...1 was crying.” (Tr. 42.) When she first saw 
appellant, he had been sitting on a front porch (Tr. 45). 
‘He said he was going to rape me. He kept saying that.”’ 
(Tr. 50.) Shortly after a neighbor, Mr. Brown, took her 
home, she again sighted appellant near her house (Tr. 43). 
“J told my mother that the man tried to do nasty to me.”’ 
Her mother and Mr. Van Johnson then chased after the 
man (Tr. 45). After appellant was caught, ‘‘[h]e told my 
mother that he wouldn’t do anything to me. He was only 
playing with me.”’ (Tr. 49.) She had never seen appellant 
before the date of this incident but learned later that he 
had once been an associate of her father (Tr. 44-45). 

Van Johnson was a 26-year-old special police officer with 
a detective agency and also a member of the Metropolitan 
Police Reserve. He had just come off duty and was wearing 
his special police uniform and carrying handcuffs but no 
weapon (Tr. 53-54, 60, 64). As he entered the pbuilding 


14 The letter is part of the record on appeal. 

15 "The date, November 2, 1968, and location, 3504 13th Street, N.W., of the 
incident were established later in the trial through the testimony of Mr. Van 
Johnson (Tr. 53, 103). 
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where he lived and approached his apartment door, he saw 
appellant and a little girl, who appeared to be playing. 
Appellant’s coat was over the girl. The girl’s dress was on 
her, but appellant was ‘‘tangling”’ with it, and the dress 
was up around the middle of the girl’s waist. The man 
seemed to be trying to remove her underclothes (Tr. 54- 
55). His hand was on her hip or waistline (Tr. 93). When 
Mr. Johnson first saw the girl, she was getting up onto her 
knees and appeared dirty and erying (Tr. 69-70). When 
appellant saw Mr. Johnson in his police uniform ‘‘he 
got angry and frightened and started to run’’ (Tr. 54). 
Mr. Johnson chased him for many blocks, through alleys 
and apartment buildings, losing sight of him two or three 
times, then spotting him again and renewing the chase. On 
one occasion when Mr. Johnson had lost sight of him, appel- 
lant reappeared near the little girl’s home. The chase began 
again, with the girl’s mother joining the chase (Tr. 55). 
Losing sight of his quarry again, Mr. Johnson stopped to 
rest. Appellant reappeared, spotted his pursuer, and again 
began to run. This time Mr. Johnson was successful in 
catching him and returning him to where the little girl and 
her mother were. There Mary Ann identified appellant as 
her assailant, whereupon the special police officer placed his 
captive in handcuffs and turned him over to the Metro- 
politan Police (Tr. 55-57, 78). 

Mrs. Bobbie Crisco, Mary Ann’s mother, testified that on 
the day in question she sent her daughter to the store to buy 
a pack of Tareyton cigarettes (Tr. 108, 127). When the 
neighbor brought her home, “‘ [s]he was real upset and she 
was crying. I asked her what was wrong and she said the 
man tried to do nasty to her.’’ (Tr. 108.) Her tights were 
dirty on the knees and legs (Tr. 114). As Mrs. Crisco was 
trying to calm her, Mary Ann saw appellant in front of the 
house, and screamed, ‘‘Mama, there he does [sic], there 
goes the man that tried to do nasty to me.’’? (Tr. 116.) 
Mrs. Crisco went outside and confronted appellant, who 
said, ‘‘I was only trying—I was only playing with her, 
I didn’t hurt her.’? (Tr. 109.) Appellant then ran away, 
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dropping some packages of Pall Mall and Tareyton ciga- 
rettes (Tr. 127). Mary Ann Crisco was recalled to the 
stand and testified that she had bought some Tareyton 
cigarettes for her mother, but that the cigarettes and change 
were taken from her by appellant (Tr. 130). 


The Defense 


During cross-examination of the Government witnesses, 
defense counsel had begun to raise the defense of intoxica- 
tion. In answer to his questions Mary Ann replied that 
appellant smelled of alcohol and acted drunk (Tr. 51), and 
her mother recalled that he smelled of liquor but did not 
appear drunk because he was quite alert and agile (Tr. 120, 
128). Mr. Paul Mitchell, who had resigned from the police 
force by the time of trial, was called briefly by the Govern- 
ment and testified that he was the first officer to whom 
Mr. Johnson had delivered his prisoner. At that time ap- 
pellant’s body or clothes smelled of alcohol, but he was 
sober (Tr. 131-133). 

In his own defense, appellant called both of his parents, 
who gave character testimony (Tr. 152, 185). Appellant 
took the stand and testified that on the morning of Novem- 
ber 1, 1968, he and a group of neighbors including ‘‘Tim’’ 
and ‘‘Applesauce’’ cashed their disability checks and pay 
checks and got drunk (Tr. 155, 157, 161, 162). Some time 
in the wee hours of November 2, appellant, “¢ Applesauce’’ 
and another man arrived at the home of Florence and 
Elizabeth Daniels (Tr. 165). Before sunrise he left their 
house on a quest for more liquor, but he found none. When 
he got back to the Daniels home, he discovered that his 
friends had gone (Tr. 167-168). He left again and encoun- 
tered a friend named Miller, whereupon they both returned 
to visit some more with Florence and Elizabeth. Miller sent 
appellant for liquor; appellant took Miller’s car and drove 
off with a friend of Miller’s to a liquor store, stopping on 
the way for a beer (Tr. 169-170). He purchased a fifth of 
Scotch and two six-packs of beer. Returning to the Daniels 
residence, he drank about two beers but then became in- 
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volved in an argument with the ladies and left, taking with 
him a half bottle of Scotch (Tr. 171-174). He then ran into 
a friend named Gene or ‘‘Jeep,’’ who was present when a 
woman approached him and accused him of molesting her 
daughter (Tr. 175). He walked away from her and began 
running when some people started to chase him. After a 
while he stopped and let them catch him (Tr. 177). 

The court’s instructions to the jury included a full expla- 
nation of how intoxication could affect a finding of specific 
intent, and the jury was told that it might find appellant 
guilty of simple assault if it did not find that he had specific 
intent to commit carnal knowledge (Tr. 210-214, 218-220). 


ARGUMENT 


I. The evidence was sufficient to establish assault 
with intent to commit rape. 
(Tr. 42, 46, 50) 


Mary Ann Crisco testified unequivocally that appellant 
pressed his coat over her head and repeatedly stated his 
intention to rape her (Tr. 42, 50).** Appellant argues never- 
theless that the Government has failed to carry its burden 
of corroborating the corpus delicti. 

This Court has declared that in proving a sex offense the 
Government must present evidence independent of the tes- 
timony of the prosecutrix to corroborate her testimony both 
as to the identity of the accused and as to the corpus 
delicti* E.g., United States v. Jenkins, —— U.S. App. 
D.C. —, 436 F.2d 140 (1970) ; Franklin v. United States, 
117 U.S. App. D.C. 331, 330 F.2d 205 (1964). Appellant 
would apply literally the words contained in Allison v. 


16 Appellant seems to argue (Brief for Appellant at 29) that the little girl in 
some way retracted this testimony when she stated, ‘‘He just called me and 
pulled at my hand’’ (Tr. 46). But a reading of this statement in context re- 
veals that the quoted sentence is merely the victim’s account of what happened 
when she first saw her attacker on the front porch of the apartment building. 
Thus appellant’s argument (Brief for Appellant at 28-34) that the Government 
failed to prove specific intent to commit carnal knowledge is without merit. 


27 Appellant does not challenge the sufficiency of the testimony of Mr, Johnson 
and Mrs. Crisco as corroborating the identity of appellant. 
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United States, 133 U.S. App. D.C. 159, 409 F.2d 445 (1969), 
to the effect that corroboration of the corpus delictt means 
independent corroboration of every element of the crime. 
In a case of assault with intent to commit carnal knowledge, 
according to appellant’s interpretation of Allison, the re- 
quirement extends to proof of both (1) assault and (2) in- 
tent to have carnal knowledge. 

But the law in this jurisdiction is not to be interpreted so 
stringently. In United States v. Terry, 137 U.S. App. D.C. 
267, 422 F.2d 704 (1970), this Court clarified its Allison 
holding: 

Allison appears to be the first decision in this juris- 
diction to hold explicitly that every material element of 
a sex offense must be corroborated; indeed the cases 
cited for this proposition in Allison ([133 U.S. App. 
D.C. at 163 n.13,] 409 F.2d at 449 n.13) do not even in- 
volve corroboration of sex offenses. The test formu- 
lated in the leading decision in this jurisdiction, Ewing 
v. United States, 77 U.S. App. D.C. 14, 17, 135 F.2d 633, 
636 (1942) (emphasis added), cert. denied, 318 U.S. 
776 (1943), spoke only of ‘‘circumstances in proof 
which tend to support the prosecutrix’ story,’ and the 
other pre-Allison decisions seem to use the phrase 
‘<eorroboration of the corpus delicti’”’ merely as a con- 
venient method of distinguishing this requirement 
from the complementary rule regarding corroboration 
of the defendant’s identity. 137 U.S. App. D.C. at 269 

n.3, 422 F.2d at 706 n.3. 
The Terry Court recognized that the Allison rule, if inter- 
preted rigidly, would have the result that “few factors 
short of the defendant’s confession could be used as cor- 
roboration of intent.’? 137 U.S. App. D.C. at 271, 422 F.2d 
at 708. While the panel in Terry did not expressly reject 
the wording of the Allison rule, it made clear that Allison 
had not changed the requirement that there simply be ‘‘any 
evidence, outside of the complainant’s testimony, which has 
probative value—any evidence which could convince the 
trier of the fact that the crime was committed.”’ 137 U.S. 
App. D.C. at 270, 422 F.2d at 707. =o 
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Regardless of what definition is to be used to describe the 
decisional process, it can safely be said that the corroborat- 
ing evidence must be strong in a case which poses a sub- 
stantial danger of an unjust conviction, while the require- 
ment may be relaxed in cases where there is no substantial 
danger that the story of the sexual attack was fabricated or 
fantasized. This flexible rule was first verbalized in the 
context of corroboration of identification, Carter v. United 
States, 138 U.S. App. D.C. 349, 354, 427 F.2d 619, 624 
(1970) ; Coltrane v. United States, 185 U.S. App. D.C. 295, 
300, 418 F.2d 1131, 1136 (1969) ; Thomas v. United States, 
128 U.S. App. D.C. 233, 234, 387 F.2d 191, 192 (1967) ; 
Franklin v. United States, 117 U.S. App. D.C. 331, 335, 330 
F.2d 205, 209 (1964), and now seems to have equal applica- 
tion to corroboration of the corpus delicti, United States v. 
Huff, D.C. Cir. No. 22,793, decided March 8, 1971, slip op. at 
5; United States v. Terry, supra, 137 U.S. App. D.C. at 270, 
422 F.2d at 707; United States v. Bryant, 137 U.S. App. 
D.C. 124, 128, 420 F.2d 1327, 1331 (1969); Coltrane v. 
United States, supra, 135 U.S. App. D.C. at 301, 418 F.2d 
at 1137. 

In the instant case the danger that the attack was fabri- 
cated in the imagination of the victim is minimal. Both the 
victim and the accused declared that they did not know each 
other, and no other possible motive for fabrication has been 
suggested. In addition, the primary corroborating witness 
did not know either appellant or the girl and was an adult 
male of perhaps above average wordly experience as a 
special policeman. 

Mary Ann’s testimony that appellant threw his coat over 
her and repeatedly threatened to rape her is corroborated 
by (1) her prompt report of the facts to her mother, (2) her 
distraught emotional condition, (3) her dirty clothes, (4) 
her lack of motive to fabricate,* and by Mr. Johnson’s 
testimony that (5) when he first saw Mary Ann she was on 
the floor, (6) covered by appellant’s coat, (7) with her dress 


38 These first four factors closely parallel the only factors which corroborated 
the victim’s story in the Terry case, supra, which were found to be sufficient. 
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pulled up by appellant’s hand, which (8) was touching her 
exposed hip, and that (9) appellant appeared to be trying 
to remove her underclothes and (10) began to run when 
discovered by Mr. Johnson. From all this evidence the jury 
could certainly find that appellant assaulted Mary Ann with 
intent to commit carnal knowledge. 


II. The delay between the date of the offense and the 
date of appellant’s trial was not so unreasonable 
as to require reversal. 

(Tr. 4, 7, 8, 160, 161, 165, 166; Aug. 22, 1969, Tr. 11; 
Oct. 3, 1969, Tr. 6-7; Mar. 20, 1970, Tr. 5.) 


Appellant’s arguments regarding the delay before his 
second arrest are not comprehended by the speedy trial 
clause of the Sixth Amendment, but rather by the due 
process clause of the Fifth Amendment.” Thus for con- 
venience we divide the delays in the prosecution of appel- 
lant into two categories: (1) the delay jn re-arresting ap- 
pellant after the first complaint was dismissed for want of 


prosecution,” and (2) the delay in setting a trial date, 


29 Compare the conflicting authorities on this issue cited in Nickens v. United 
States, 116 U.S. App. D.C. 338, 339-340, 323 F.2d 808, 809-810 (1963), cert. 
denied, 379 U.S. 905 (1964), in which this Court concluded that neither Eule 
48(b), Fev. R. Cems. P., nor the speedy trial clause of the Sixth Amendment 
applied to a delay between the date of the offense and the date of the commence- 
ment of criminal prosecution, The Court concluded that Fifth Amendment 
standards of due process should apply. 116 U.S. App. D.C. at 340 2.2, 323 F.2d 
at 810 n.2. : 


Resolution of this question is further complicated in the instant case by the 
fact that appellant’s first arrest resulted in the dismissal of the pending com- 
plaint for want of prosecution. (The ground for that dismissal, of course, Was 
not lack of speedy trial. See Mann v. United States, 113 U.S. App. D.C. 27, 304 
F.2d 394, cert. denied, 371 U.S. 896 (1962).) However, it seems reasonable to 
conclude that the Nickens rule should govern, since the Sixth Amendment guar- 
antee is designed to protect against delays in the prosecution of pending charges, 
while the accused is in jail or out on bond with the charge hanging over him. 
See Hardy v. United States, 119 U.S. App. D.C. 364, 343 F.2d 233 (1964), cert. 
denied, 380 U.S. 984 (1965). 

20 Appellant has not challenged the propriety of his original three-month 
commitment to the hospital immediately after his arrest. The reason for that 
commitment does not appear in the record. 
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caused by appellant’s second commitment to Saint Eliza- 
beths Hospital. 


A. The eleven-week delay in re-arresting appel- 
lant after the issuance of the arrest warrant 
did not operate to deny him due process of law. 


Appellee does not here take issue with Judge Halleck’s 
decision on February 4, 1969, to dismiss the pending com- 
plaint for want of prosecution. It is clear, however, that 
the Government’s failure to produce the necessary wit- 
nesses for the preliminary hearing scheduled for that date 
is adequately explained by Officer Mitchell’s statement in 
his affidavit that he was out of town on emergency leave 
and thus was unable to arrange for the attendance of the 
witnesses. The record does not reveal the reason for the 
lag of eleven weeks between the issuance of the new arrest 
warrant on February 14 and appellant’s appearance in 
court on May 2 to answer the new complaint. However, this 
Court has tested the denial of due process in such situa- 
tions as this by the standard of whether the filing of charges 
has been ‘‘delayed for an unreasonably oppressive and 
unjustifiable time after the offense to the prejudice of the 
aceused.’’ Nickens v. United States, supra, 116 U.S. App. 
D.C. at 340 n.2, 323 F.2d at 810 n.2.% A delay of eleven 
weeks is not unreasonably oppressive and unjustified, espe- 
cially in the light of the fact that appellant has demon- 
strated no prejudice.” At his trial he testified in great 
detail to his version of the events of November 1 and 2, 
1968, and thus he can hardly complain that the delay caused 
his memory of these events to fade* The asserted prej- 
udice from the loss of his witnesses can hardly be con- ; 
trolling in this case since it is not at all clear when they 
moved from the neighborhood of the offense, if at all.* 


21 See also Powell v. United States, 122 U.S. App. D.C. 229, 352 F.2d 705 
(1965) ; Ross v. United States, 121 U.S. App. D.C. 233, 348 F.2d 210 (1965). 

22 ‘The burden is clearly on appellant to establish prejudice. Jackson v. 
United States, 122 U.S. App. D.C. 124, 351 F.2d 821 (1965); Powell v. United 
States, supra note 21. 

23 Compare Ross v. United States, supra note 21. 

24 Immediately before trial, counsel for appellant informed the trial judge 
for the first time (Tr. 7-8) that appellant 3 defense was weakened by the ab- 
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B. The delay of a year between appellant’s sec- 
ond arrest and his trial did not operate to deny 
him a speedy trial. 

Between the time of appellant’s preliminary hearing and 
his indictment, his ‘“‘explosive’’ behavior caused the Dis- 
trict Court to transfer him to Saint Elizabeths Hospital for 
a determination of his competency to stand trial. While 
incarceration, whether in jail or at a mental institution, is 
in some degree a factor to be taken into consideration in 
measuring prejudice to an accused,” there appears no rea- 
son to regard detention at a hospital as more prejudicial 
than detention in a jail.* The place of appellant’s detention 
is unimportant to his speedy trial claim, except insofar as 
the length of his observation at the hospital may have 
delayed his trial” The delay in his return to. the court 
appears to have been due to (1) misunderstanding by the 
hospital authorities as to the reason for his recommitment ** 
and (2) the slowdown that occurred at Saint Elizabeths 
Hospital during the time that appellant was there awaiting 
diagnosis.” 


sence of several witnesses to his intoxication. They stated, ‘We have no ad- 
dresses . . . no last names’’ for the witnesses (Tr, 4). Yet appellant later 
testified to the address of one witness, ‘‘Tim,”’ as being 1366 Irving Street, 
N.W. (Tr. 160, 161), and to the last names and addresses of two of the other 
witnesses, Florence and Elizabeth Daniels, 808 Otis Place, N.W. (Tr. 165). He 
indicated that he had ‘‘personal kmowledge’’ that the Daniels women had 
moved from that address (Tr. 166). Appellant must have gained this ‘‘per- 
sonal knowledge’? a year earlier, before his incarceration. This statement 
raises the probability that the situation was similar to that in Smith v. United 
States, 135 U.S. App. D.C. 284, 418 F.2d 1120 (1969), in which the Court sug- 
gested that a claim of prejudice could not be founded upon a lost witness 
who probably would have been lost ‘‘even if the trial had been held within a 
few months’? of the offense. 135 U.S. App. D.C. at 286, 418 F.2d at 1122. 

25 See, ¢.9., McNeill v. United States, D.C. Cir. No. 21,570, decided June 4, 
1968 (unreported). 

26 Even after his return from the hospital to the jail, appellant’s motion for 
pre-trial release was denied and his bond of $2000 was continued. 

27 Appellant does not argue that he should not have been transferred to 
Saint Elizabeths Hospital on account of his conduct at the jail. At the hear- 
ing before Judge Green on August 22, 1969, his attorney noted, ‘¢Certainly I 
am anxious, as we all are, if he needs psychiatric help, that he gets it, if he 
needs it.’? (Aug. 22, 1969, Tr. 11.) 

28 See the letter from the hospital superintendent dated September 29, 1969. 

2° Judge Gasch described this problem as follows: 
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We view Blunt v. United States, 131 U.S. App. D.C. 306, 
404 F.2d 1283 (1968), cert. denied, 394 U.S. 909 (1969), as 

' dispositive. In Blunt the total delay before trial ran well 

"over two years, due in large part to extensive psychiatric 

| tests of the accused. This Court, affirming, remarked: 

In any case, when a principal cause of postponement is 
the deliberate pace of the system of safeguards de- 
signed to protect the accused, the courts have been 
exceedingly reluctant to find constitutional infirmity 
even in very long delays. 131 U.S. App. D.C. at 310, 
404 F.2d at 1287. 

Once appellant was returned to court from the hospital, 
his trial was postponed for the convenience of his own 
attorney.” 


CONCLUSION 


| WHEREFORE, appellee respectfully submits that the judg- 
' ment of the District Court should be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 


Joun A. TERRY, 
Cuartes F. Fiyxn, 
Assistant United States Attorneys. 


Tre Court: I don’t think we can do anything but seek to get a report 
from St. Elizabeths. 


Now, several of the judges have expressed concern about this problem. 
Just this morning, I have a conference with Mr. Flannery. I know St. 
Elizabeths, particularly that portion of it that is devoted to the care of 
those charged with crime. John Howard Pavilion has been gravely under- 
staffed in the past several months. Efforts have been made to augment 
the staff. I don’t think or know whether the efforts have been sufficient. 
I have requested that the Chief Judge write a letter to the Attorney 
General seeking action to be taken on that subject forthwith. (Oct. 3, 
1969, Tr. 6-7.) 


30Qn March 20, 1970, after appellant had been released from the hospital, 
his trial attorney asked for the trial date to be set after the middle of May. 
Judge Gasch selected May 14, 1970 (Mar. 20, 1970, Tr. 5). 
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I. INTRODUCTION 

The Government, in its brief, has framed the issues presented by 
this Appeal differently than did Appellant. Instead of treating the pre- 
trial delay as a speedy trial issue, the Government would view it in terms 
of due process. Appellant objects to this approach since it overlooks the 
fact that Appellant was arrested and confined as of the date of the alleged 
offense. The Government also fails to explain that delay, or the specific 
prejudice Appellant suffered at trial because of it. Even if due process 


standards are deemed applicable, Appellant merits relief. Finally, as 


to the lack of evidence corroborating Appellant's. specific intent, the Govern- 


ment seems to argue initially that none ig necessary. Even if it is, however, 


the Government purports to find corroboration somewhere in the record. 
Appellant respectfully disagrees with this reading of the testimony adduced 


at trial, and submits that the Government has succeeded in establishing a 


simple assault only. 


I. THE INDICTMENT SHOULD HAVE BEEN 
DISMISSED FOR WANT OF A SPEEDY TRIAL 
| 
A. By restating Appellant's Argument I, the Government's 
brief fails to deal properly with the issues which are 
presented. ; 


| 
The Government, at p, 18 of its brief, a) takes the position that 
Argument I. of Appellant's brief should be restated to raise a due process 
| 
issue, with a speedy trial issue included therein. As authority for this 


position, the Government cites Nickens v. United States, 116 U.S. App. 


D.C. 338, 323 F.2d 808 (1963), cert. denied, 379 U.S.905 (1964); and 


Hardy v. United States, 119 U.S. App. D. C. 364, 343 F.2d 233 (1964), cert. 


denied, 380 U.S. 984 (1965). Placed in the factual setting presented 


nes | 
Citations to the Government's brief herein will correspond to the 
typewritten copy submitted to the printer and received by Appel- 
lant by mail on April 9, 1971. Kis noted, incidentally, that the 
Government's brief was accompanied by a Motion for Leave to 
File Late, based upon required administrative review and an 
overworked staff. In conjunction with the facts surrounding the 
administration of Appellant's trial, such tardiness is indeed 

| 


ironic. 


=o 


here, 2/ Appellant might agree if his arrest had not occurred on November 
2, 1968, the date of the alleged offense. Apparently the Government would 
have this Court disregard the 6-1/2-month delay between the first and 
second arrests, 3-1/2 months of which Appellant spent incarcerated in 
jail or St. Elizabeth's Hospital. Even during his ll-week period of freedom, 
Appellant did not know charges were pending against him so that he might 
prepare a defense. It is Appellant's position that a speedy trial issue is 
properly presented, since one of the factors that begins the clock's running 
against the Government is arrest, Hardy v. United States, supra, 119 U.S. 
App. D.C. at 365, 343 F.2d at 234, cited with approval of Mr. Justice 
Brennan, in his concurring opinion in Dickey v. Florida, 398 U.S. 30 (1970) 
at p. 43; this is especially true when that arrest is followed by confinement. 
The distinction between due process and speedy trial issues, more- 
over, is not merely academic. The Government agrees that a speedy trial 
issue is raised by the delay between the second arrest and trial (i.e., May 
2, 1969; to May 14, 1970). If the initial period of over 6 months is added, 
the total period--in excess of 18 months--is unreasonable even by the 
Government's standards. 


B. The ‘period of delay presented herein requires reversal 
since the Government fails to explain that delay. 


The Government's brief makes no attempt to explain the delay 


which preceeded Appellant's trial, either in due process or speedy trial 


— 


2/ See Appendix to Appellant's brief, pp. land 2. The pertinent factual 
matters are: initial arrest, November 2, 1968; initial commitment to 
St. Elizabeth's, November 4, 1968; appearance for preliminary hear- 
ing where the case was dismissed for want of prosecution;. February 
4, 1969; second arrest, May 2, 1969; trial, May 14 and 15, 1970. 


terms. Statements that a "misunderstanding" or a "slowdown" (Govern- 


ment's brief, p. 21) occurred beg the question. And the assertion that 
3/ 


Blunt v. United States— 


disposes of Appellant's argument (Government's 
brief, p. 21) cannot seriously be made. In Blunt, the extensive psychiatric 
testing which delayed the trial was conducted at the defense's eee 
Here, however, Appellant was hospitalized for at least 7 months at the 
Government's request. Any reliance upon Blunt in an attempt to avoid 

the consequences of the delay herein is, to say the least, misplaced. 

The Government's assertion, in footnote 27 of its brief, that 
Appellant agreed to his re- commitment to St. Elizabeth's Hospital is 
unfounded. When read in context, the quoted statement of Appellant's 
trial counsel confirms his lack of information concerning the peneon 
for Appellant's re-commitment. It should also be noted that this 
hearing, on August 22, 1969, was of little significance Aner Appellant 


had already been committed on June 18, 1969, and had physically 


entered St. Elizabeth's Hospital on July 28, 1969. In view of these 


facts, it is clear that "the Government, upon whom the burden of 


explanation lies, has failed to offer, either at the . . . hearing or in 


its brief on appeal, any justification for the unusually lengthy interval 


 ————————— 
3/ 131 U.S. App. D.C. 306, 404 F.2d 1283 (1968), cert. denied, 
394 U.S. 709 (1969). 


between arrest and trial, " Coleman v. United States, D.C. Cir. No. 
22,129, decided March 8, 1971. As in Coleman, such a failure requires 
reversal of Appellant's conviction. 


Cc. The specific prejudice suffered by Appellant, and left 
unrebutted by the Government, requires reversal. 


The Government's only comment, relating to the prejudice suf- 
fered by Appellant which was specifically caused by the delay, is that 


it is uncertain whether defense witnesses lost by the delay could have 


been located. 4!/ This is the very point Appellant wishes to make; 


it was the Government that caused the uncertainty. Further, the 
Government does not even bother to answer Appellant's: assertion that 
he was prejudiced in the method used to identify him, or by the ineffec- 
tiveness of counsel due to the delay. (Appellant's brief, pp. 25-27.) 
In light of this apparent concession of specific prejudice, Appellant's 
conviction must be reversed. Smith v. Hooey, 393. U.S. 374 (1969); 
Taylor v. United States, 99 U.S.App.D.C. 183, 238 F.2d 259 (1956). 


D. Even. applying due process standards to the period 
in question, Appellant's conviction must be reversed. 


The due process protections described in Nickens v. United States, 


supra, and Ross v. United States, supra, require that relief be provided 


—— ans 


4l Government's brief, p. 19 and 20. Mention is also made of Appel- 
lant's ability to recount the events in question, but since that issue 

is not raised here, it will not be argued. To propose that by taking 

the stand, however, Appellant agreed that a delay of over 18 months 

did not impair his memory is too metaphysical a concept to pursue. 


under the facts present herein. In Ross, a 7-month delay between the 
criminal act and arrest was found to violate due process where the delay 
was purposeful, the defense had plausibly claimed that the delay impaired 
the accused's ability to recount the events on the day in aoe and the 
prosecution consisted of a policeman's recollection as wefreshed by his 


notebook. In the case at bar, we have a similar period between the act 
and Appellant's second arrest. We also have a prosecution presentation 


which relied heavily upon the memories of two witnesses, Mr. Johnson 


and Mary Ann Crisco; and it is obvious from the record that neither 
| 


witness was certain of the facts when testifying. While it is impossible 


to show purpose in the Government's inactivity,against Appellant, prejudice 


followed nonetheless. 


In addition to the similarity to the facts of Ross, Appellant was 
confined for most of the period between the act and his second arrest. 
Instead of proceeding diligently to trial once arrest occurred, as in Ross, 


the Government delayed for more than a year, each and every day of 


which Appellant spent confined. The specific prejudice, described in 


| 
Appellant's brief and above in relation to the denial of a speedy trial, 


is equally onerous here, since due process includes such individual 


rights as speedy trial. S/ If due process necessitated relief under the 


facts in Ross, it demands a remedy for Appellant. 
Ul. THE LACK OF CORROBORATING EVIDENCE 
REQUIRES REVERSAL OF APPELLANT'S CONVICTION 

This Court, in a long line of cases cited in both briefs herein, 
has established the requirement of corroboration of the elements of 
a sex offense. The reason for this rule is to prevent falsification of 
charges which, while admittedly difficult for the Government to prove, 
are equally difficult for a defendant to disprove. The Government 
would, apparently, limit corroboration to two factors: the identity of 
the defendant, and whether a crime--any crime--actually occurred. 6/ 
In a rape case, this’ is usually sufficient since there is seldom any 
doubt about the requisite intent. Here, however, there are several 
possibilities, and evidence which merely corroborates Appellant's 
identity and a simple assault is not alone sufficient to allow conviction 
for a more aggravated offense. This intent element, the element that 
the Government does not feel compelled to corroborate, is the single 


nn 


5/ See Smith v. Hooey, supra, 393 U.S. 374 (1969) and Dickey v. 
Florida, supra, 398 U.S. 30 (1970), which granted relief on 
speedy trial, instead of due process, grounds. 


Government's brief, p. 15. 


element which distinguishes the offense alleged here from offenses not 


sexually oriented and, therefore, not requiring corroboration. 


The Government also asserts the danger of falsification in the 


7/ 


instant case is minimal.— It is submitted that whenever a young 


girl, eight years old at the time and ten years old when testifying, is 
the prosecutrix, there is a great danger of falsification. It is not sug- 
gested that the victim would purposely fabricate the allegations, but 

a little girl's imagination-- often prompted by stories and warnings 
from her elders--must not be allowed to turn a simple assault into one 
with sexual implications. And the Government's assertion that Mr. 
Johnson's ''wordly experience!" provides protection is untenable sim- 
ply because Mr. Johnson was not a witness to anything save Appellant's 
identity and a simple assault. 

The Government, somewhat grudgingly, outlines the corroborating 
evidence which was adduced at trial. 2/ Of the ten points amassed, it 
is submitted all except 7, 8 and 9 corroborate nothing more than a 
simple assault; and Appellant respectfully disagrees with — evidence 
—————— 

7/ Government's brief, p. 16. 


Government's brief, p. 16. 


Government's brief, pp 16 and 17. 


in the record which establishes points 7, 8 and 9. Mr. Johnson could 
only say that Mary Axun's dress was "about middle way up her waist. nL0/ 
From this the Government would imply that Appellant pulled Mary Ann's 
dress up, that he was touching her exposed hip and that he was trying 
to remove her underclothes. These 2s sumptions simply cannot, and 
must not, be made. 

Evidence in gexual assault cases usually includes some atternpt 


at undressing the victim, and self-exposure. A typical example is the 


description of the defendant's conduct in United States v. Terry, 137 


U.S. App. D.C. 267, 268 and 9, 422 F.2d 704, 705 and 6 (1970). Where, 


| 
as here, evidence of this nature is so totally lacking, the requirement of 


corroboration cannot be met and the conviction must be reversed. 


Iv. CONCLUSION 
Because of the prejudicial delay which preceeded the trial, 
regardless of whether that delay is viewed in terms of speedy trial or 
due process concepts, Appellant's conviction must be reversed and he 
should be ordered released from custody. 
Appellant's conviction should also be reversed because of the 
lack of evidence which corrceborates a specific intent to commit carnal 


————— ll 


0/ Transcript, p. 55. 


In view of the length of time Appellant has been confined, 


knowledge. 


he should be ordered released from custody. 


Respectfully submitted, 


Stephen P. Oggel C 


1000 Ring Building 

Washington, D. C. 20036 
Counsel for Appellant 
(By Appointment of the Court) 


April 21, 1971 


